VICTORIA PHILLIPS

BLAMING THE VICTIMS

The House of Lords’ unanimous ruling in St Helens MBC v Derbyshire and Others should send a clear message to employers that they cannot bully and victimise the victims of discrimination and get away with it. Women catering staff who were sent letters warning them of the implications for the school meals service if they continued with their equal pay claims were victimised, the Lords said.

Blaming the victims of unequal pay by putting pressure on them to settle discrimination claims risks employers adding claims of victimisation to the equal pay action they already face.

Section 4 of the 1975 Sex Discrimination Act says that victimising someone for bringing a claim under the Equal Pay Act is, in itself, a discriminatory act. 

In the current climate of change and intense political, legal and media scrutiny of equal pay issues, including the many thousands of employment tribunal claims being pursued by trade unions in both local government and the NHS,  the Lords’ decision, by giving teeth to that section of the Act, is particularly important. The decision gives a clear exposition of the law on vicitimisation and helps to limit the previously unhelpful decision of the House of Lords in Chief Constable of West Yorkshire Police v Khan.

The case against St Helens goes back to 1998 when almost 500 female catering staff brought equal pay claims against the council. The vast majority settled but 39, including Mrs Derbyshire, with the support of their trade union the GMB, decided that the settlement offer was too low and so pursued their equal pay claims to successful conclusion. In what would become a long fight for justice, the constant support of the GMB enabled the women to carry on. 

Two months before their (successful) equal pay claim was heard in 2001, the women received a letter from a senior council official asking them to withdraw the claim and warning them that the authority could not absorb the cost of their claims. A second letter, sent to all catering staff, warned that the cost of school meals would rise and that there would be a “severe impact on all staff” if the 39 remaining claimants were successful. The letter warned of redundancies and even said there was a danger that the claimants might deprive children of school dinners by their actions.

The women were distressed by the letters, indeed it felt as though they were being blackmailed. They felt exposed to odium from their colleagues. But the Council justified the letters by saying that the purpose was to get the women "to face facts and to take a responsible view of reality". 

Decisions of lower courts

The original tribunal which heard the women's claim of sex discrimination and victimisation dismissed their case. But the employment appeal tribunal (EAT) allowed their appeal and remitted the case to a second tribunal, which said in September 2003 they had been treated less favourably by the council and that this amounted to unlawful victimisation.

St Helens appealed against that decision but the second EAT dismissed the council’s appeal, saying that the women had been penalised for exercising their statutory rights to bring equal pay claims. St Helens then appealed again to the Court of Appeal. 

The Court of Appeal (CA) agreed with the employment tribunal that the women had been treated less favourably and that they had been subject to a detriment. But it said they had not been victimised. The CA relied on the decision in Chief Constable of West Yorkshire Police v Khan, in which the House of Lords said that “employers, acting honestly and reasonably, ought to be able to take steps to preserve their position in pending discrimination proceedings without laying themselves open to a charge of victimisation.” On that basis, the CA could see no reason why an employer facing equal pay proceedings could not take steps to try to persuade the women to settle the claim without infringing the victimisation provisions. 

Decision of the House of Lords

The Lords, however, agreed with the second tribunal that the women had been victimised and restored that tribunal’s decision. They said that, although employers had a right to send out letters pointing out the possible consequences of a successful claim, the letter sent by the council was “intimidating” and “a classic case of blaming the victims”. It was, Lord Neuberger said, “effectively a threat”. Lord Hope said the letter resulted in “some odium” for the claimants from colleagues, who feared for their jobs and their ability to pay for their children’s lunches. This reflected the findings of the second Employment Tribunal.

The indirect threat the letters contained was just as likely to deter an employee from enforcing her claim as a direct one, the Lords said. And they noted that equal pay claimants are “particularly vulnerable to reproach”:

“However anxious the employers may be to settle, they should not exploit that vulnerability in their attempts to do so” 

The decision pointed out that there was no “honest and reasonable” defence in the Equal Pay Act itself and that the issue of victimisation should be decided from the perspective of the alleged victim, rather than concentrating on the “purpose of the alleged discriminator”. This was the position both under Section 4 of the Sex Discrimination Act and European case law, in particular Coote v Granada Hospitality. 

The council, the Lords said, was entitled to seek a settlement of the proceedings, but the means it used were not appropriate. “It could have achieved a settlement” by other means that were reasonable, such as negotiations with the women’s union or their legal representatives. The council went further than was reasonable as a means of protecting its interests in the existing litigation and the reason for it doing so was, the tribunal found, that the women had brought the equal pay claims against the Council and were continuing to bring them”. 

The Lords’ judgement in St Helens v Derbyshire contains a clear message to employers about what their response to equal pay claims should be. They can negotiate with the trade unions and their solicitors by all means to avoid litigation for all parties, but they cannot seek to intimidate individuals in order to force settlement of claims and to avoid litigation or they will face further claims.

For those contemplating pursuing an equal pay claim, there will always be stress and distress. Advice and support should be sought from a trade union officer or from a solicitor expert in equal pay law and able to meet head on intimidation by the employer and their lawyers.  But equal pay negotiations and litigation will always be difficult because employers will inevitably try to get out of their contractual liabilities, including by contracting out services.

As Baroness Hale said in the judgement, women workers have suffered injustice in the labour market for centuries. There is still an unacceptable gender pay gap. The Equal Pay Act 1970 provides a mechanism by which women workers can establish that their work is “equivalent” to that of male colleagues and the right to claim equal pay. That the victims of the injustice of unequal pay are then victimised for pursuing that right is disgraceful. 

Employers often try and go over the heads of recognised trade unions to sway the opinions of their employees and try and split the union line. The decision in Derbyshire makes clear they will need to be careful about such tactics in the context of statutory discrimination claims as they run the certain risk of victimisation claims. It is to be hoped that the employers learn the lesson of Derbyshire and stick to industrial means of resolving disputes. 

The effect of the House of Lords’ decision is not only limited to ongoing equal pay cases, it could equally apply where equal pay claimants have been intimated - either by an individual or collective grievance. Given that it appears to be routine for employers to threaten to contract out services in response to tough equal pay negotiations on the part of trade unions, the scope of the decision could be wide ranging.

In the meantime, the St Helen’s dinner ladies have had a six year fight to right the wrong but succeeded with the support of their union the GMB and have helped to clarify the law on discrimination victimisation to the benefit of all victims of discrimination. 
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